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IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
 
STATE OF IDAHO,  
 




ROB LEE MITCHELL, 
 












          NO. 44136 
 
          Nez Perce County Case No.  
          CR-1991-1115 
 
           
          RESPONDENT'S BRIEF 
 
     
      Issue 
Has Mitchell failed to establish that the district court abused its discretion by 
denying his untimely Rule 35 motion for reduction of sentence and his motion for 
appointment of counsel? 
 
 
Mitchell Has Failed To Establish That The District Court Abused Its Sentencing 
Discretion 
 
 In February 1992 (see R., p.4), Mitchell was convicted of attempted murder in the 
first degree and robbery, and the district court imposed a sentence of 15 years fixed for 
attempted murder in the first degree and a consecutive unified sentence of 35 years, 
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with 15 years fixed, for robbery.  State v. Mitchell, 124 Idaho 374, 375, 859 P.2d 972, 
973 (Ct. App. 1993).  Mitchell appealed and the Idaho Court of Appeals affirmed his 
convictions and sentences on September 17, 1993.  Id.   
Over 20 years later, on March 8, 2016, Mitchell filed a Rule 35 motion for 
reduction of sentence, together with a motion for appointment of counsel.  (R., pp.8-14.)  
The district court denied both motions, finding that Mitchell’s Rule 35 motion was 
frivolous.  (R., pp.17-19.)  Mitchell filed a notice of appeal timely only from the district 
court’s order denying his motions.  (R., pp.20-23.)   
“Mindful that [his] Rule 35 motion was not timely filed and thus did not confer 
subject-matter jurisdiction upon the district court,” Mitchell nevertheless asserts that the 
district court abused its discretion by denying his untimely Rule 35 motion for reduction 
of sentence and his motion for appointment of counsel in light of his desire “to see his 
elderly mother before she passes away,” because “the prison is overcrowded,” and 
because, he claims, he “has 25 years of good behavior in prison.”  (Appellant’s brief, 
pp.2-3.)  The district court’s rulings were appropriate and within the bounds of its 
discretion, as Mitchell’s Rule 35 motion was, in fact, frivolous.     
Idaho Criminal Rule 35 vests the district court with jurisdiction to consider and act 
upon a motion to reduce a sentence that is “filed within 120 days of the entry of the 
judgment imposing sentence or order releasing retained jurisdiction.”  I.C.R. 35.  The 
120-day filing limit is a jurisdictional restraint on the power of the court which deprives 
the court of the authority to entertain an untimely motion.  State v. Fox, 122 Idaho 550, 
552, 835 P.2d 1361, 1363 (Ct. App. 1992); State v. Hocker, 119 Idaho 105, 106, 803 
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P.2d 1011, 1012 (Ct. App. 1991); State v. Parrish, 110 Idaho 599, 600, 716 P.2d 1371, 
1372 (Ct. App. 1986).   
  Idaho Code § 19-852(b)(3) governs the appointment of counsel in post-
judgment criminal proceedings and requires that counsel be appointed to pursue a Rule 
35 motion, “unless the court in which the proceeding is brought determines that it is not 
a proceeding that a reasonable person with adequate means would be willing to bring at 
his own expense and is therefore a frivolous proceeding.”  I.C. § 19-852(b)(3); see also 
State v. Wade, 125 Idaho 522, 523, 873 P.2d 167, 168 (Ct. App. 1994).  A 
determination of whether a Rule 35 motion for reduction of sentence is frivolous for 
purposes of applying I.C. § 19-852(b)(3) is based on the contents of the motion itself 
and any accompanying documentation that may support the motion.  Wade, 125 Idaho 
at 525, 873 P.2d at 170.  Thus, a district court is within its discretion to deny a request 
for court appointed counsel under I.C. § 19-852(b)(3) if the court appropriately finds that 
the claims presented are frivolous after reviewing the contents of the motion.  Swisher v. 
State, 129 Idaho 467, 468-69, 926 P.2d 1314, 1315-16 (Ct. App. 1996).   
On appeal, Mitchell acknowledges both that his Rule 35 motion for reduction of 
sentence was not timely filed, and that “[a] district court may deny an indigent 
defendant’s request for counsel to assist in pursuing a Rule 35 motion if the court finds 
the motion itself to be frivolous.”  (Appellant’s brief, pp.2-3 (citing State v. Carter, 157 
Idaho 900, 902, 341 P.3d 1269, 1271 (Ct. App. 2014).)  Mitchell’s Rule 35 motion for a 
reduction of sentence – filed over 24 years after the entry of judgment – was clearly 
untimely and, as such, the district court lacked jurisdiction to consider it.  Furthermore, 
in its order denying Mitchell’s Rule 35 motion and his motion for appointment of counsel, 
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the district court specifically found that Mitchell’s Rule 35 motion “is frivolous and that no 
reasonable person with adequate means would be willing to bring this motion at his own 
expense.”  (R., p.18.)  Indeed, because Mitchell’s motion was untimely, it was 
necessarily frivolous.  The district court was correct to deny Mitchell’s Rule 35 motion 
without appointing counsel, and its order denying Mitchell’s untimely Rule 35 motion for 
reduction of sentence and his motion for appointment of counsel should be affirmed.   
 
Conclusion 
 The state respectfully requests this Court to affirm the district court’s order 
denying both Mitchell’s untimely Rule 35 motion for reduction of sentence and his 
motion for appointment of counsel. 
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